STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF HOTELS AND
RESTAURANTS,

Petiti oner,
VS. Case No. 07-1702

SONI MAR, INC., d/b/a
EL CONDOR PASA,

Respondent .
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RECOMVENDED CORDER

This case cane before Adm nistrative Law Judge John G
Van Lani ngham for final hearing by video tel econference on
June 4, 2007, at sites in Tallahassee and Lauderdal e Lakes,
Fl ori da.

APPEARANCES

For Petitioner: Elizabeth Duffy, Esquire
Charles Tunnicliff, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
940 North Monroe Street, Suite 42
Tal | ahassee, Florida 32399-2202

For Respondent: Enrique Su
El Condor Pl aza
953 Sout hwest 71st Avenue
North Lauderdale, Florida 33068



STATEMENT OF THE | SSUES

The issues in this disciplinary proceeding arise from
Petitioner's allegation that Respondent, which operates a
restaurant, violated several statutes and rul es governing food
service establishnments. |If Petitioner proves one or nore of the
all eged violations, then it will be necessary to consider
whet her penalties should be inposed on Respondent.

PRELI M NARY STATEMENT

On August 18, 2006, Petitioner Departnent of Business and
Pr of essi onal Regul ation, Division of Hotels and Restaurants,

i ssued an Adm ni strative Conpl ai nt agai nst Respondent Soni mar,
Inc., d/b/a EI Condor Pasa, charging the restaurant operator

wi th various offenses relating to nonconpliance with the
statutes and rul es governing food service establishnents.
Respondent tinely requested a formal hearing to contest these
all egations, and, on April 13, 2007, the matter was filed with
the Division of Adm nistrative Hearings.

The final hearing took place on June 4, 2007, as schedul ed,
with both parties present. Petitioner offered five exhibits,
nunbered 1 through 5, and each was received in evidence. In
addition, Petitioner presented the testinony of its inspector,
Novel ette WIllianms. Enrique Su, the owner and operator of the

restaurant in question, testified on behalf of Respondent. No



Respondent's exhibits were offered. The undersigned took
official recognition of the applicable adm nistrative rules.
The transcript of the final hearing was filed on
July 9, 2007, and thereafter the parties were notified that
their respective proposed recomended orders would be due on or
before July 19, 2007. Petitioner tinely submtted a proposed
recommended order that has been carefully considered.
Respondent did not file a post-hearing subm ssion of any kind.
Unl ess otherw se indicated, citations to the Florida
Statutes refer to the 2006 Florida Statutes.

FI NDI NGS OF FACT

1. At one tine, Respondent Sonimar, Inc., d/b/a El Condor
Pasa ("Sonimar"), held a Pernmanent Food Service |icense. This
i cense expired, however, on Decenber 1, 2005. Thereafter,
Soni mar continued to operate a food service establishnment
without a valid license, and was doing so at all tines rel evant
to this case.

2. Sonimar is subject to the regulatory and disciplinary
jurisdiction of Petitioner Departnent of Business and
Pr of essi onal Regul ation, Division of Hotels and Restaurants (the
"Division").

3. On two occasions—Jdune 7, 2006, and July 26, 2006—an
agent of the Division inspected a restaurant |ocated at 953 Rock

| sland Road in North Lauderdal e, Florida, which establishment



was then (and at the tinme of the hearing) operated by Soni mar.
During each visit, the inspector noticed several itens that were
not in conpliance with the | aws which govern the facilities and
operations of restaurants.

4. As of July 26, 2006, the follow ng deficiencies
subsisted: (1) chlorine sanitizer was not being used to cl ean
food contact surfaces and utensils, in violation of Food Code
Rul e 4-501.114(A)q (2) ready-to-eat, potentially hazardous food
had been held nore than 24 hours with no date marking, in
vi ol ati on of Food Code Rule 3-501.17; (3) the operator of the
establ i shnment was not |icensed, in violation of Section
509. 241(2), Florida StatutesEq (4) sonme ceiling tiles in the
kitchen had water stains (evidencing a | eak) and there was a
visible hole in the kitchen ceiling, in violation of Florida
Adm ni strative Code Rule 61C1.004(6); (5) the door of the wal k-
in freezer and the floor of the walk-in cooler were in
di srepair, in violation of Food Code Rule 4-501.11; and (6) the
pl unbi ng | ocat ed above the three-conpartnent sink was | eaking,

in violation of Food Code Rul e 5-205. 15.

CONCLUSI ONS OF LAW

5. The Division of Adm nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to

Sections 120.569 and 120.57(1), Florida Statutes(2007).



6. Section 509.261, Florida Statutes, sets forth the acts
for which the Division may inpose discipline. This statute
provi des, in pertinent part:

(1) Any public |odging establishment or
public food service establishnent that has
operated or is operating in violation of
this chapter or the rules of the [D]ivision,
operating without a |license, or operating

wi th a suspended or revoked |icense nmay be
subj ect by the division to:

(a) Fines not to exceed $1, 000 per offense;
(b) Mandatory attendance, at personal
expense, at an educational program sponsored
by the Hospitality Education Program and
(c) The suspension, revocation, or refusal
of a license issued pursuant to this
chapter.

(2) For the purposes of this section, the
division may regard as a separate offense
each day or portion of a day on which an
establishment is operated in violation of a
"critical lawor rule,” as that termis
defined by rule.

7. By rule, the Division has defined the term
"Food Code" as foll ows:

(14) Food Code - Food Code, 2001
Recomrendati ons of the United States Public
Heal t h Servi ce/ Food and Drug Adm ni stration
i ncludi ng Annex 3: Public Health
Reasons/ Adm ni strative Quidelines and Annex
5: HACCP Cui delines of the Food Code, the
2001 Food Code Errata Sheet (August 23,
2002), and Supplenment to the 2001 FDA Food
Code (August 29, 2003).

Fla. Adm n. Code R 61C-1.001(14)(italics in original).
8. Florida Adm nistrative Code Rule 61C-4.010 provides in

rel evant part as foll ows:



(1) Food Supplies and Food Protection —
except as specifically provided in this
rule, public food service establishnments
shal | be subject to the provisions of
Chapter 3, Food Code, herein adopted by
ref erence.

(5) Food Equi pnent, Uensils and Linens —
public food service establishnents shall be
subject to the provisions of Chapter 4, Food
Code, herein adopted by reference.

9. Food Code Rule 4-501.114(A) provides as foll ows:

A chem cal SAN Tl ZER used in a SAN TZI NG
solution for a manual or nechani cal
operation at exposure times specified under
1 4-703.11(C) shall neet the criteria

speci fied under § 7-204.11

Sanitizers, Criteria, shall be used in
accordance wth the EPA approved

manuf acturer's | abel use instructions, and
shal | be used as foll ows:

(A) A chlorine solution shall have a
m ni mum t enper at ure based on the
concentration and pH of the soluﬁirn as
listed in the following chart[.]HH

10. Food Code Rule 3-501.17 provides in pertinent part:

(A . . . [Refrigerated, READY-TO EAT,
POTENTI ALLY HAZARDOUS FOOD ( Tl ME/ TEMPERATURE
CONTROL FOR SAFETY FOOD) prepared and held
in a FOOD ESTABLI SHVENT for nore than 24
hours shall be clearly marked to indicate
the date or day by which the FOOD shall be
consuned on the PREM SES, sold, or discarded
.o The day of preparation shall be
counted as Day 1.

11. Section 509.241(2), Florida Statutes, provides in

pertinent part as follows:



APPLI CATI ON FOR LI CENSE. - - Each person who

pl ans to open a public |odging establishnent
or a public food service establishnent shal
apply for and receive a license fromthe

di vision prior to the commencenent of

oper ati on.

12. Florida Adm nistrative Code Rule 61C-1.004 provides in
rel evant part as foll ows:

The foll owm ng general requirenments and
standards shall be net by all public |odging
and public food service establishnments:

(1) Wwater, plunmbing and waste. Except as
specifically provided in these rules,
standards for water, plunbing and waste
shal | be governed by Chapter 5, Food Code,
herei n adopted by reference. For the

pur poses of this section, the term"food
establi shnment” as referenced in the Food
Code shall apply to all public | odging and
public food establishnments as defined in
Chapter 509, F.S.

* * *

(6) Al building structural conponents,
attachnments and fixtures shall be kept in
good repair, clean and free of obstructions.

13. Food Code Rule 4-501.11 provides in pertinent part as
fol |l ows:

(A) EQU PMENT shall be maintained in a
state of repair and condition that neets the
requi renents specified under Parts 4-1 and
4-2.

(B) EQUI PMENT conponents such as doors,
seal s, hinges, fasteners, and kick pl ates
shal |l be kept intact, tight, and adjusted in
accordance with manufacturer's

speci fications.



14. Food Code Rul e 5-05.15 provides:
A PLUMBI NG SYSTEM shal | be:
(A) Repaired according to LAW and
(B) Maintained in good repair.
15. Being penal in nature, the foregoing statutes and

rules "nust be construed strictly, in favor of the one agai nst

whom t he penalty woul d be inposed.”™ Minch v. Departnent of

Prof essi onal Regul ation, Div. of Real Estate, 592 So. 2d 1136,

1143 (Fla. 1st DCA 1992).
16. A proceeding, such as this one, to suspend, revoke, or
i npose ot her discipline upon a professional license is penal in

nature. State ex rel. Vining v. Florida Real Estate Conm ssion,

281 So. 2d 487, 491 (Fla. 1973). Accordingly, to inpose
di scipline, the D vision nust prove the charges agai nst Soni mar

by cl ear and convi nci ng evidence. Departnent of Banking and

Fi nance, Div. of Securities and |Investor Protection v. Gsborne

Stern & Co., 670 So. 2d 932, 933-34 (Fla. 1996)(citing Ferris v.

Turlington, 510 So. 2d 292, 294-95 (Fla. 1987)); Nair v.

Depart ment of Busi ness & Professional Regul ati on, 654 So. 2d

205, 207 (Fla. 1st DCA 1995).

17. Regarding the standard of proof, in Slonowitz v.

Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983), the Court of
Appeal, Fourth District, canvassed the cases to develop a

"wor kabl e definition of clear and convincing evi dence" and found



that of necessity such a definition would need to contain "both
gualitative and quantitative standards.” The court held that:

cl ear and convi ncing evi dence requires that
t he evi dence nust be found to be credible;
the facts to which the witnesses testify
nmust be distinctly renmenbered; the testinony
nmust be precise and explicit and the

W t nesses nmust be | acking in confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the m nd of
the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

Id. The Florida Suprene Court |ater adopted the fourth

district's description of the clear and convi ncing evi dence

standard of proof. Inquiry Concerning a Judge No. 93-62, 645

So. 2d 398, 404 (Fla. 1994). The First District Court of Appeal
al so has followed the Slonowitz test, adding the interpretive

comment that "[a]lthough this standard of proof may be net where
the evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous."” Westinghouse Elec. Corp., Inc. v. Shuler

Bros., Inc., 590 So. 2d 986, 988 (Fla. 1st DCA 1991), rev.

deni ed, 599 So. 2d 1279 (Fla. 1992)(citation omtted).

18. The undersigned has determ ned, as a matter of
ultimate fact, that the D vision established Sonimar's guilt
regar di ng nonconpliance with the follow ng | aws: Food Code
Rul e 4-501.114(A) (two violations); Food Code Rule 3-501.17 (one

violation); Section 509.21(2), Florida Statutes (one violation);



Florida Adm nistrative Code Rule 61C-1.004(6) (two violations);
Food Code Rule 4-501.11 (one violation), and Food Code Rul e 5-
205.15 (one violation). In making these determ nations, the
under si gned concl uded that the plain | anguage of the applicable
statutes and rul es, being clear and unanbi guous, could be
applied in a straightforward manner to the historical events at
hand wi t hout simultaneously exam ning extrinsic evidence of
| egislative intent or resorting to principles of interpretation.
It is therefore unnecessary to make additional |egal conclusions
concerning these viol ations.
19. The Division has urged the undersigned to reconmend
t hat Soni mar be fined $2,800 and ordered to attend an
educati onal program sponsored by the Hospitality Education
Program This penalty is well within the statutorily authorized
gui del i nes and, under the circunstances, is reasonable and just.
20. The Division also urges that Sonimar's |icense be

suspended for 8 days beginning on the first Monday after (a)
Sonimar's appellate rights have been exhausted and (b) Soni mar
has acquired a new |icense. Such a penalty, however, would be
i nconsi stent with Section 509.261(3), Florida Statutes, which
provi des as foll ows:

The division shall post a prom nent closed-

for-operation sign on any public |odging

establ i shnment or public food service

establishment, the license of which has been
suspended or revoked. The division shal

10



al so post such sign on any establi shnent
judicially or admnistratively determned to
be operating without a license. It is a

m sdeneanor of the second degree, punishable
as provided in s. 775.082 or s. 775.083, for
any person to deface or renove such cl osed-
for-operation sign or for any public |odging
establishment or public food service
establishment to open for operation w thout
a license or to open for operation while its
Iicense is suspended or revoked. The

di vision may i npose adm nistrative sanctions
for violations of this section.

(Enphasi s added.) As the plain |anguage of the foregoing
statute inforns, the legislature has directed the Division to

cl ose the doors of all restaurants determ ned to be operating

wi thout a |icense. The establishnent |ocated at 953 Rock |sland
Road, North Lauderdale, Florida, falls into that category. The
undersi gned therefore declines to reconmend the inposition of an
ei ght-day suspension against a license that has yet to be

I ssued.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Division enter a final order:
(a) finding Sonimar guilty in accordance with the foregoing
Reconmended Order; (b) ordering Sonimar to pay an admnistrative
penalty in the anbunt of $2,800, due and payable to the Division
of Hotels and Restaurants, 1940 North Monroe Street,
Tal | ahassee, Florida 32399, within 30 cal endar days after the

filing of the final order with the agency clerk; and (c)

11



directing Sonimar to send an appropriate principal to an
educati onal program sponsored by the Hospitality Education
Program

DONE AND ENTERED this 8th day of August, 2007, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. stae. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 8th day of August, 2007.

ENDNOTES

'/ The Food Code is a publication of the U S. Food and Drug
Adm ni stration, portions of which have been adopted by reference
as rules of the Division. See Fla. Adm n. Code R 61C4.010.

'/ M. Su adnmitted at hearing that Sonimar still had not
renewed its |license and hence was operating w thout one.

'/ This is the chart that Food Code Rul e 4-501.114(A)
i ncor por at es:
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M ni mrum Concentrati on M ni mum Tenper at ure
M& L pH 10 or | ess pH 8 or |ess
*C(°F) *C(°F)
25 49 (120) 49 (120)
50 38 (100) 24 ( 75)
100 13 ( 55) 13 ( 55)

COPI ES FURNI SHED

El i zabeth Duffy, Esquire
Charles Tunnicliff, Esquire
Departnent of Business and

Pr of essi onal Regul ati on
940 North Monroe Street, Suite 42
Tal | ahassee, Florida 32399-2202

Enri que Su

El Condor Pl aza

953 Sout hwest 71st Avenue

Nort h Lauderdal e, Florida 33068

W1 Iliam Veach, D rector

Di vision of Hotels and Restaurants

Depart ment of Business and Professional Regul ation
1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Ned Lucynski, Ceneral Counse

Depart ment of Business and Professional Regul ation
1940 North Monroe Street

Tal | ahassee, Florida 32399-2202

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this Recomended Order. Any exceptions

to this Recomended Order should be filed with the agency that

will issue the Final Order in this case.
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